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SALLE GAGNON
-^-^t^^c;^^]

AMERICAN HAH ASSOCIATION.

ADDRESS OF THE PRESIDENT
Krank I). KEi.iXH]a

OF .MINNESOTA

(Pnsciilrd nt the meeting of the American Bar Aasvcialiun, at

iluntrcal, Canada, Heptcmbcr 1-3, 1013.)

THEATY MAKING POWEK.
Gentleiiim of the American Bar Association:

This is till" first iiKvtinj' of tiie American Bur Association

outside of tiie Uiiitod States. Thoii-'l 1 we meet in a foreign

country, we do so among a people allied to us by every tie that

binds nations in a common brotlierhood. Wo are of tlie same
race, speaking the same language, governed by the same general

principles of law, inspired by the same traditions, working out as

separate nations V i same great destiny. I hope that the peace

which has so hm'^ existed between these peoples may bo further

cemented, and mutual and friendly intercourse continue to in-

crease. On behalf of the x\merican Bar Association, I welcome
this opportunity to e.\tend to the oduials and lawyers of the

Dominion of Canada our sincere tluinks for the great assistance

thev have rendered towards making this a memorable meetins
of our Association.

The constitution of the American Bar Association requires

the President in iiis annual address to review notable changes in

statute law. Ordinarily this sul)ject is rather dry and of little

interest to the lawyers of other countries; yet at times these

eiicetments of Congress or of the legislatures of the states touch
upon suiijccts of absorbing gcneml interest. The statute which
has attracted the most attention, stimulated the widest discus-

sion and raised questions of the most far-reaching and momen-
tous conse(juenccs to the iiatim and its relations with foreign

powers is the Alien Land Law of California. This statute,

which became a law on May ID, 1913, permits aliens eligible to



in the «amc rnaniu.r .« nt.z.ns. ^1 - n
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any interest therein, in the u.nnner -;,,;, ^ United

by any treatv existing hetvveon * -^^ ^ ^^
,, ^^.„_ „,,, not

States and the .ntion "f wl». -» '- « >> > '

^^j^^ed hy

otherwise. In other words, -.>;\"" ^ ."' ^'^^ , .,. in the

treaty, may not own, transnut or

f;;'^„\. ,,,,;, .,f the

state of California, and su<h T-^'^^^^^^^^Z 7 of the aet

act is subjeet to conliseat.on ^'^^^^^ ^^^^, „, , li.ni.a-

provides: '• Notidng .n t.. ^^^^^^^^^^^ ;,, .....t to

tion upon the power oC *'"" .^*''^\ '"
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.
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^^^.j, ,„,,, in violation

„y publicists and i-;;->:^^:;',';;^^^:,;;'ti,n power, regu-

of a treaty betw^n t e
»;;'^^^^^.'; horded hy citizens of

late the ownership of real e.tatc wiuun

such foreign country.
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I shall not «toP
-';!;;; -.tr^Hhn the United States the

,,ith Japan '^o- ^ - ^ ^:;- ,,, ,„., the right to carry ori

right to own real estate. „
.,,,ehouses, and shops, and

^'•f
' '\ °^Hr;::s:st:^ .im;::^^:; puri;ses. h citizens

to lease land ^^^ '^^"^ ;'. ^^„ ,^,,i ,,tate in California, it is

IJT^Z ho^ s awTkes away such right, because it

pSlfn slta-e that sueh aliens may acquire, possess, enjoy,



an<l tninsf,..- iv.il ol.itc in (l,,. ni;itiii. ,• mm.I t,. thf (xt.'.it iiiwl

for tlic imrpo.M.s |)n ^criKcl \n .,,iy tivMtv.

Hut the .|ii(>ti..|i |,;is I,,',. 11 s.|ii„ivlv raised l,v il,,. ,!,, hmiticMi
of tho li-i>hituiv .,f Ciilifniiiia wlii,-ii uas iiii,.',i,|,.,l and uiidcr-
slood l.y the |uil,li,. -c.ncnilly to ni.Mii tinit Cililniriia clainnd
siicli ri;,'lit iiot«itli>kuidin^'aii\ tivat;, |,r.n i.-inns with tlif fudmil
f,'ovcnnnont.

Arizona Inis ad<ipl.Ml an alien land lau nmrc diMslir tliaii tliat
of California; Ijiit tiii.s JikcuiM' proNidrs tiiat it siiall not b' so
constrncd as to eonlli, t in anv inaniicr with anv tivatv of tliu

United States.

In \Vasliiii<:ton a coiL-iiiiitioiial aiiiendiiuMit has I n v,i,bniitted
to the [Hople provi.lino- ;„ Mih>tance that if a resident alien
hceonie.s a non-resident for nine years his real |,roi„.,ty shall be
vested in the (luiiinon sciiool fund.

The la«s of these latter .states have not attraeted att..ntion,
hut the passa-e of this hnv hv the le-islature of California and
the publi J diseiission uhi.h followed have raised a ipiestion wliieh
may disturb the aniieable relations heretnfoiv existin- h.tween
the Uiiitcd States and .lapan—a .pi, >tio„ of vital irnportanee to
our natKin in its relation with I'oici-n .uovernnients.

I am c-Mivineed that there ean k' no serious doubt that the
federal ,uoverninent may. by tivaty, <leflne the status of a forei-n
citizen within the states, the places where Im- mav travel, the
business in wliieh he may en-a-e. the i)ro,wrtv he mav own, 'both
real and personal, and the dev.dution of such propertv upon his
death; that sueh a treaty eonstitiites the supreme law of the land;
iind that a state law eontravening sueh a tivatv is void and wil>
be so declared by ti'e courts in a suitable action.'

These propcsiiiniis have been established bv the laws and
usa.iies of all civilized nations, by the history of the times, bv the
"pinions of the state-men who framed our" Constituti.m, bv the
provisions of the C.mslitution, by the universal piacti(e of inalv-
ing such treaties from the days of tlie Confederation, and. lastlv,
by the repeated decisions of the Supreme Court of the United'
Stab's and of many ether courts durin- a period of more than
one hundred years. .\nd yet, notwithstanding tliis array of



autliority, when tiie question arose, the lipgislnture of California,

l)y nn ahnost iinananous vote nf its memburs and with the

approval of its (listinfjuished governor, took tlic position that

{'alifornia hiul the exclusive ri;,'ht to regulate the ownersliip and

dispot^ition of real estate by foreign citizens—a position which

was ronccdcd without qiiestion by a large section of the public

journals, mid which scetn.s to liave been hchl by influential mem-

bers of the \Va«liington Covcrnment. Certiiin it is that the

governnieiit did not take tlie stand that any law of California

or any other state, nuide in violation of a treaty with the United

States, is void, and that tiie government would enforce such

treaty rights notwitlist •uliiig tli" action of the states.

From the standpoint of history and judicial authority, I shall

attempt in tliis address to maintain the supremacy of the treaty-

making power, althougli the subject has been so fully treated by

able writers and in judicial opinions that it seems hardly to be

open to discussion.

The Federal Government is a governnumt of the people, and

not of the states. Its title springs from the primary authority

of all governmental power, and its treaty-making power is sub-

ject to no limitations except those provided by the constitution.

The provisions of the Constitution of the United States rela-

tive to the treaty-making power and the limitations upon the

states are as follows:

" Xo state sliall enter into any treaty, alliance, or confedera-

tion." Article I, Section 10, Clause 1.

" No state shall, without the consent of Congress enter into

any agreement or compact with any state, or with a foreign

power." Article F, Section 10. Clause 2.

" lie (the President) shall liave power, by and with the advice

and consent of the Senate, to make treaties, provided two-thirds

of tlie Senators present concur." Article II, Section 2, Clause 2.

"The ju<liciii! power shiiil extend to all cases, in law and

eipiity, arising luder this Constitution, the laws of the United

States, and treaties made, or which shall be made, under their

authority." Article III, Secti(m 2, Clause 1.

" This Constituticm, and tlie laws of the United States which

shall be made in pursuance thereof; and all treaties made, or

which shall be made, under the authority of the United States,



shall 1)0 tlic xiiprtirif law of tin- Iimd ; ntiil the jiiil;,'c.>( in cvcrv
(tliite hIiiiII Ik' IjoiituI llicn-by. iiu.vtiiiii;,' in the (iniMitiition (,r juu.s

of any ntatc to tl;o contrary iiotwillistaiulinx." Aiticlo VI,
Clause 2.

If tliorc wore no authority to tI:o rontrarv. it would linnlly ho

pr<'sutn<Ml that the pcopjo of thi« Knit.',! States int.n.l.'.l to

confer upon the ffdcral >,'ovcrnmcnt a hss power than liad lieen

exercised hy other nations since the dawn of civili/atiDti. It lia>4

heen the practice of governments, throii;,'h the treaty-niakini,'

power, to fix the status of forei^'n citizens, their ri;,'ht to enira.i;e

in hii!*incss, and to own, transfer and inherit property. It is

one of the inc'.nhitahlo prero;r|,(jv,.,s of sovereiv'titv.

The exerciso of the treaty-making [Hiwer has larcly heen left

to tlie individual states collectively constituting a nation, nor
have such states usually In'en permitted to pass law.s violating

such treaties. Few individual states in confederations have re-

tained the treaty-making power. Xotaiile examples of these

were the Greek, the Swiss, the North German ami tlie Xether-
lands confederations. The Greek repuhlics perished. The other
three governments, finding the loose confederations disastrous

to national unity and prosperity, changed their forms of govern-
ment so that the treaty-making power is now ve.-teil in the nation.

The statesmen of the latter part of the eigliteentii eetitinv

who participated in framing the Articles of Confederation and
the Constitution of the rnitecl .States, were deep students of

history, they were familiar with the examples and failures of

certain of these confederacies; and the deiiates in the Continental
Congress, in the Constitutional Convention, and in the conven-
tions of the various states consideiing tlie adoption of the con-
stitution, illustrate with remarkahle clearness that it was tlie in-

tention hy the adoption of the constitution to jilaeo the treaty-

making power solely in the federal government, to make that
power comprehensive, including all the subjects upon whieli it

had been the custom of nations to treat, to make tlie treati<'s the
supreme law of the land, and to create a fedi?ral judiciary and an
executive with powers adequate to enforce the obligations im-
posed upon the nation by its treaties. Tliese nu'n knew exactly
what they were doing. They disagreed upon the wisdom of
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givinj; smli power to (he fiMirnil j;<nirnirii'nt. Init tlnv did not

(lisa;;ii'(' ,is to till' ('\ti lit of till' power tln'V wt-rc confi'rrin;;.

Tiny liMil M'lii till' ili'firls ot" tilt' lonrrdcriilion, the want of

puwiT to tiifori'c tniilii's. ami tin' cnII- ri.«uitin:; tlicrcfroin, nnd

tlu'v I nilrrlodk by tiii' ailo|iti.iii nf t'lf ioii>titiition to r'mi'dy

tliosc i\ils.

Ix'l nil' now invite your attention for a few nionients to the

treaty-inakinj,' jiower conferred iipnn Ih,. fi'deial L'overnineid hy

the artiile.s of confederation and the iii>M'troiis results flnwitig

from the want of authority to eiifoice its treaties, lly tlic

articles of nmfeileralion of I'is, it was provided tlint "no
slate, without the cotisi nt of the I'nited States in ('onj.'res8

assenihled, shall send any enihassv to or rei ive any ernhassy

fi'oni. or enter into any eont'eieiice, a^'recnienl, alliance or treaty

with any kiiiL'. |)rince. or state." (.\rlii le (I.)

'" Tlie rnitt'd States, in ('onj,'ress ussi nihled, shall have

the soil' and e\cln>ive rijilit and po«er of detei iiiinini; on peace

and war of seiidini; and rcieiviiiu' ainhassadors—enter-

in;,' into lieaties I'.iid allianies: inct\ided that no treaty of coni-

nierce shall he made win rehy tiie li'iris|ati\ e power of the respee-

ti\(' states shall he restrained from iinpo>inu' sin h imposts or

duties oil forriLTners as their own people are siihjeited to, or

from prnhihitin^' the esportation or imiKirt.iti ui of any sjiecies

of ;,""ids or coniiiiodilies whatsoever." (Arlicle !>.)

I'nder tliis .\rtiele the Coiiuress of the ennfederaiion ent<'red

info treaties with I'orei'.'-n ^'overiimeiils delinin;; the status ot

foreign ciliz-ds within the ^e\era! states, and their ri,i.'ht to en-

^M;.'e in hiisiiiess, and to own, dispose of and inherit property,

hotli real and peiMinal. Snih treaties weie made with Fiance,

the Ni therla.'ils, Sweden, (^reat Britain, Moiodo, aiiil Prussia.

'

' Treaty with Franco. February (!, 17TS, S r. S. Statutes at LarKP, 12.

Treaty wltti the State's Coneral ot Inlteil Netherlands, October 8,

1782, S r. S. Statute" at I.arpe, :!2.

Treaiy of Peace with C.reat Hritain, November 30, ITS", 8 IT. S.

Statutes at Lar>:e, .">t.

Treaty with Sweden, .Xpril :;, 17^;. 8 V. S. Statutes at T.arge, fiO.

'ireaty with Prussia, Seiitenilirr, 17S.j, ? V. S. Statutes at Lar^e, 84.

Treaty witli Morocco. January 7, 17S7, 8 V. S. Statutes at I.arge,

100.



'riio rijjlit <if tl. (Diifcilciiili'il i.'ri\('iiimi'iil ti) i'titiT into tlii'Hi'

tri'iilii's \\,\* ii|i[iiii(ntl\ iM'vi r i|ii(-liniirc| iinlil iifiir the iii!'i|itii>ii

of the Ciiti-tilii'lori iif till' rmli'il Stuli'', whrri tln' |iiii\ i>inn> nf

Mill li trralit'H ^riiiniiiitri'iii;.' till' liu'lit-i <if full i;;ii (ili/i'ns witi'

ciislaiin il iimliT Artirlf \'I, ('hm-i' ".' nf tin' ('<)ii>tiliitiiin riuik-

inj; trt'iilii's tln'ii i'\i>tin;,'. oi- wiiiih mi^^ht tliri'raftcr U' inailc,

till' siipri'iiii' law of till' laiiil. 'I'lu'-ii' sii'iji'i t-i wrri' not matters

over wliicli till' Cniiijri's-i ii|-,liiiai ily hail jiiii^iiu tiun, Imt were

iiuittiis which taiiii' within tin' jiiriMlirlinn of the states .lotli

iiiiiler the confideiiilioii anil iiinliT the ('oM>titiition ; U't they

Were matters ileaily wilhin the t reatyinakin:,' power. Can it

he ixissihlc that, at the \ery thn.-hold nf th >; fahrie of federal

j;i)veriHiient, tin' men who had estahli-hed it, who were familiar

with its powers and with the power of i^'oveiiiments ;.'enerallv to

make treaties, made these treaties with the full kniiwledj,'!' tliat

the (
'on,i.'ress had no power to make a treaty over any matter

whii h in ordinary domestie nlfairs was within the re;,'ulalivo

lH)wi'r of tiie .-tale? If it he true tliat the federal ;:overnnieiit

may not make a treaty upon any matter wliieli is ordinarily

resciM-d for the governmental control of the state, a principal

pait of the treaty-making' power, as ii has heei: exercised for

more than one hundred and twenty-live years, i> swept awav. for

the centra] <;overnment has exerei>ed this powi r, and it is aiiso-

liitely necessary that it .should do so in order lo protect forei;;n

cili/cns in their ri;,'lits and to demand and receive for otir

citi/.eiis the ssame ri^jlits in fori i^rn countries. We cannot expect

that .\mericnn citizens will he respected and receive the prol'-c-

tion to wliicli they are entitled under the princi[)les of interna-

tio.ial law and the ciistom of nations, if we declare tliat our

jjovcrnmeiit is so ii!i[X)tent tliat it cannot give to foreiirn citi/eiis

within the state.s tiic same protection.

Rut let us consider this siihject from tin' position of authority.

When the convention wliicli was to frame the constitution met

in 1.87, it wa.s i .nfroiited with one of the most diflieiilt tasks

which lias ever fallen to the lot of a deliherative hod v. The
confederation, like all confederations which have come and gone,

was inadequate for national i)uiposes. It could imt rais<^ money,
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enforce its laws, prevent tlie violation of its treaties by the

states, or protect interstate and foreign conunerce. The history

of the times and the constitutional debates show that one of the

most vital defects in this confederation was the want of power to

enforce treaties. No one doubted the power of the government

to make them, for the only limitations upon tiie treaty making

power in tlie articles of conTederation were in respect to imposing

duties, and restraining the Congress from prohibiting by treaty

the exportation or importation of any species of goods or com-

modities. Even those limitations were removed under the Con-

stitution subsequently adopted. But tlie trouble at that time

was that the confederated government was a government of the

states and not c' the people. It acted upon and through the

state governments, rather than directly upon the people. There

were no federal courts or executive ofTicers to enforce the treaties.

Their enforcement was left to the states, which either obeyed

them or not as their selfish interests seemed at the time to

dictate. There was no provision in the articles of confederation

making the treaties superior to the laws of the states. These

very property rights which I have heretofore enumerated, guar-

anteed to foreign citizens by the treaties, had been violated by

the states. Real and personal property and debts owing them

had been confiscated, and the courts had refused to enforce the

treaty obligations. Especially was this true of the treaty with

Great Britain of September 3, 1783, which, among other tilings,

provided that creditors on cither side should meet with no law-

ful impediment to the recovery of the full value, in sterling

money, of all bona fide debts theretofore contracted; that all

persons who had any interest in confiscated lands, either by debts,

marriage settlements, or otherwise, should meet with no lawful

impediment in the prosecution of their just rights, and that

there should be no furtlier confiscations made nor any prosecu-

tions commmced against any person by reason of the part which

he may have taken in the war, nor on that account should any

person suffer any loss or damage either in his person or property.

The violation of these guaranties by the state and the inability

of the federal government to enforce tliom, tlirough want of the



court maeliinery and executive power, had greatly disturbed the

public mind and made a deep impression upon the statesmen and
pul)li(ists of that day, botli in our country and in foreign coun-

tries, and it was one of the controlling reasons for calling the

Constitutional '^^'onvention.

Time does not permit mo to cite the numerous authorities

estalilisliing beyond question the opinions of public men at this

time and tiieir determination to correct this, one of the greatest

defects of the confederation. These opinions ^, re held by sub-

stantially all of the leading men: Washington, JefTerson, Hamil-
ton, Madison, IJandolph, Pinckney, Adams, Wilson, and others.

There is no question about the determination of tlie great

majority of the convention to place the exclusive right of making
treaties in the federal governtnent and to confer on that govern-

ment the power to enforce their provisions through the machinery

of the federal government, exclusive of the states, lilvery prop-

osition to limit this power was voted down, and there was evi-

denced the greatest solicitude for tlie ado[)tion of adequate

means for the enforcement of treaty stipulations. It was first

proposed to vest the treaty-making pover in the Senate, but after-

wards it was vested in the President by and with the approval

of the Senate, two-thirds of its members present voting therefor.

But the most important thing was to adopt means whereby

the acts of the states in violation of treaties could be annulled.

Various plans were discussed. The sixth resolution offered by

Governor Randolph proposed to give Congress the right " to

negative all laws i)assed by the several states, wntravening, in

the opinion of ':he national legislature, the articles of union."'

This, in substance, was contained in Pinckney's first draft of

the Constitution. It was, however, considered by the conven-

tion cumbersome and inadequate. It would require the Congress

to affirmatively act upon and set aside each legislative or consti-

tutional provision of the states violating our treaties, instead of

declaring and making '
•n invalid and creating a department

of the government to entoree the treaty stipulations. This point

' Elliot's Debates, Vol. 1, p. 144.
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is made very eloiir by the dubates in the Constitulional Conven-

tion.

Speaking upon tliu Taterson resolutions, Mr. Madison ex-

j.n'sscd the opinion that they did not go far enough in tlie

Ufiicral surrender of iiower to tlie central government. lie

said':

"Will it prev. at the \iolati(ms of the law of nations and of

treaties which, if not prevented, must inv<dvc us in the calamities

of foreign wars? The tendenev of the states to these violations

has been manifested in snndrv instances. The liies of Congress

contain complaints alreadv, from almost every nation with which

treaties have been formed', llitlierto indulgence has been shown

us. Tills cannot be the permanent disposition of foreign nations

\ ruiiture with other powers is the greatest of calamities. It

aiiqht. therefore, to he effeciimlly provuted, that no part of a

nation ,^hall have it in its power to tmwj them on the whole

The existin.r Confederacv does not sullieiently provide against

tills evil The proposed amendment to its does not supply the

omission. It leaves the will of tlie states as uncontrolled as

ever."

Patcrsim had proposed a resolution creating a federal judiciary

with jurisdiction in all cases " in which foreigners may be inter-

ested, in the construction of any treaty or treaties," and making

such treaties the supreme law of the respective states, in the

following language*:

"Hesolvcd. That all aits of the United States in Congress

asscMiblcd. made bv virtue and in i)ursiiance of the p)\vers hereby

vested in them, and by tlie Articles of Confederation, and all

treaties made and ratilied iinilcr tlie authority of the United

States, shall be the supreme law of the respective states as far as

those acts or treaties shall relate to the said states, or their

citizens; ami that tlie judiciaries of the several states shall be

bound tiierebv in their decisions, anything in the rcsj.ective laws

(if the individual states to the contrary notwithstanding.

'• And if any state, or any body of men in any state, shall

opiHise or prevent the carrying into execution such acts or

treaties, the federal executive shall be authorized to call forth the

* liutler's Treaty-MakiiiK Power. Vol. 1, Sec. 177.

• Elliot's Debates, Vol. 1, p. 177.
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[uiwcrs of tlic (MiifodtTiitt'd !^t^t(^:, m- so iinicli tlieiTnf as inuy be

iicci'ssiirv, to cnforci' and ci'iiipcl an nlji'dicncc to sudi aits, or

ail ()l)scr\aiire of siicli treaties."

'I'liis was tlio basis of fintlicr Martin's rc's<dution,' wliicli was

linally adoptrd, with some niodillration, as Article VI of tlie

Constiliitioii. A federal jndiciarv was created, cunsisting of one

Supreme Court and sucli inferior courts as Con.irress mi;,dit from

time to time ordain and estaljlisb, and tlie judicial power was

extended to all cases arising under tlie Constitution and treaties

made.

Thus it will be seen tiiat under this (onstituti'ma! provision

any constitution or law of a slate in violation (d' a treaty

was made void and the state judircs were bound so to dcL-lare,

and a federal judiciary was created lia\inL: jurisdiction over all

(iuesti(nis ari>ini,' undei' such trt'aty, w iih full power and autlior-

ily t) enforce its decrees. Tiie feileral convention had accom-

jilished its purpose to correct one of the i:reatcst weaknesses of

the confedciated government. It ailopted tliese provisions in

the liirht of the usage of nations, the lii>tory of the times, and

with full knowledge of the evil, to he rciuedieil. While men
dillVrcd as to the wisd(un of this central power, none dilTered

as to its nature. It was delihiu-ately adopted in order that we

might be a nation aiul fidlill our oliligations to foreign powers.

In the \arious state conventions cailed for the ratification of

the Constitution the meaning of these provisions was not

doubted ; oidy their wisdom was questioned. It was claimed that

too great a ]))wer was conferred u[ion the President and the

Senate; if treaties were to be the supreme law of the land, the

House (d' li'epresentatives ought to havi' a voice in making them;

they ought not to he made so as t i alicr the constituti-jn or the

laws of any state, and a resoluti m to this elfect was pioposed in

the Xcw York convention by .Mr. Lansing. I'atrick Henry, in

the Virginia ciuiveiition, was ]iarticularly strenuous in his opposi-

tion to the treaty-making ])owcr and the supi'iinacy of the treaties

over the laws and constitutions n( the states. He stated":

•Butler's Treaty-Malting Power, Vol. 1, Sec. 181.

•Butler's Treaty-Making Power, Vol. 1, Sec. 210.
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"Treaties rest on the laws and usajrcs of nations. To say

that they are municipal, is, to me, a doctrine totally novel. To

make them paramount to the Constitution and laws of the

states, is unprecedented

"We are told that the state rijjhts are preserved. S. f .^e

the state ripht to territory be preserved; I ask and demand, .lo

do the rights of persons%tand, when they have power to make

any treaty, and that treaty is paramount to constitutions, laws,

and everything?"

Mr. Madison, speaking in the Virginia convention, said:

"The confederation is so notoriously feeble, that foreign

nations are unwilling to form any treaties with us; they are

apprised that our general government cannot perform any of

its engagements, but that they may be violated at pleasure by

any of the .states. Our violation of treaties already entered into

proves this truth unequivocally."

The most remarkable discussion of the Constitution was by

Hamilton. Madison and Jay, in the " Federalist," a discussion

which excited the admiration of statesmen the world over and

ct)mpares favorably with the writings of such great students of

government as Vattel, ]\[ontesquieu, Burke, Machiavelli, and

Kousscau.

In the till number of the "Federalist" Ilamiltr.n discusses

the defects of the confederation in its want of power to enforce

treaties in the several states. He said:

" A circumstance which ciowns the defects of the confcde;'a-

tion remains yet to be mentioned,—the want of a judiciary

power. Laws are a dead letter witbotit courts to expound and

define their true meaning and operation. The treaties of the

United States, to have any force at all. must be considered as

l)art of the law of the lan>l. Tlieir true import, as far as respects

individuals, must '' ' other laws, be ascertained by judicial

determinations. Ti, ice uniformity in these determinations,

they ougiit to be submitted, in the last resort, to one supreme

tribunal. And this tribunal ought to be instituted under the

same authority which forms the treaties themselves. These in-

gredients are" both indispensable. If there is in each state a

court of final jurisdiction, there may be as many 'lifTerent final

determinations on the same point as tliere are courts. There are

endless diversities in the opinions of men. We often see not

only different courts but the judges of the same court differing
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from each other. To avoid the confusion which woiihl un-

avoidably result from the contradictory decisions of a number of

independent judicatories, all nations liave found it necessary to

establish one court paramount to the rest, possessing a general

superintendence, and autliorized to s<?ttle and declare in the last

resort a uniform rule of civil justice

"The treaties of the United States, under tlie present Consti-

tution, are liable to tlie infractions of thirteen dilferent legisla-

tures, and as many dilfercnt courts of linal jurisdiction, acting

under the authority of those legislatures. The faitli, the reputa-

tion, the peace of the whole Union, are thus continually at the

mercy of the prejudices, the passions and the interests of every

member of which it is composed. Is it ])ossible that foreign

nations can either respect or confide in such a government? Is

it iH)ssible that the people of America will longer consent to

trust their honor, their happiness, their safety, on so precarious

a foundation ?
"

In discussing the subject of limitations upon the power of the

federal government, he says that such power " ought to exist

without limitation, because it is impossible to foresee or define

the extent and variety of national exigencies, or the correspond-

ent extent and variety of the means which may be necessary to

satisfy them."

It was in the light of history and with the full knowledge of

the condition of the treaty-making power, and of the violation of

treaties by the states, that the Constitution was adopted by the

convention of every state after the widest discussion and deliber-

ate consideration. It was a momentous step in human govern-

ment. It was to be a trial of constitutional representative

democracy While preserving the widest field consistent with

liberty in the individual, it was an attempt to confer upon the

central government sufficient power to stand among the nations

of the earth. It attempted to remedy the evils and instabilities

of pure democracies and loose confederations on the one hand,

and the oppressions and tyrannies of pure monarchies on the

other. A 'liile protecting the person and the property of the

citizen against the abuses of government, it gave to the central

government the power to make treaties with foreign nations

necessary to the preservation of the Union, to the extension of its

commerce, to the protection of its citizens in foreign lands, and
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the right reciprocally to conf.r upon forcin;n citi/cns tiiosc privi-

leges consistent with the hiws and usages of nations; and, lastly,

it^stal.lislied a tiil)unal— tlie federal judieiarv -wiiicli was to

preserve the constitutional guaranties of liheity, maintain the

suin-ennuy of the Tnion. and enforce its laws and treali's.

We come now to the last and conchisive intciprctation of tlie

treaty-making p.wer hy the Siipr-ine Court of tlie I'liite.l States.

We siiall see how citizens of foreign countries, whose rights,

guaranteed hy treaties with the central government, ha.l been

violated by the states, naturally songiit redress in the tribunal

the Constitution created for this purpose, and how that court,

fully realizing its grave resiwnsihility, establislied beyond per-

adventiire tlie snpnnuuy of the treaties over the laws of the

states and enforcrd the riglits of foivign citizens, in the face of

[Hjpular prejudice. These decisions were rendered at a time when

the reasons for the adoption of tlie constitutional imnisions wee

fresh in the minds of lawyers and jurists. Many of the men

who participated in these trials and in the decisions as judges

had been members of the Ccuistitutional Convention ami of

tho Congress of the cmfederation. They knew the reasons which

had actuated the convention in adopting these provisions and the

construction which ought to be placed upon them; and by an

unbroken line of decisions, evincing the most profound knowledge

of the principles undiil>ing representative government, the court

sustained the suprenuhy of the treaty-making power in relation

to the subjects uiuler di>cussion.

Alexander Hamilton was the first to assert tlie rights of

British subjects in 1 inds in the state of Xew Ycnk, claiming that

they were protects' by the +reaty, notwithstanding the confisca-

tory h'gislation of that state. He argued tlie case •! Elizabeth

Hutgcrs vs. Joshua Waddington. in the Mayor's Court of the

City of Xew York, in 1^8 I. 1'lie dct ision in that case, which

siislaincd the treaty as against the hnv uf the State of Xew York,

brought forth a storm of protest and created the most bitter

feeling. It was denounced in mass nuvtings of the {wople, and

and an extra session of tlie Legislature condemned the actiim of

the court. Hamilton was publicly abused, and his motives ques-



15

tionod. But with coTnmondablc coiiragc ami with masterly ability

lie (Icfciulcd tlic trcaty-makin? power and denounced the viola-

tions of the treaties by tlie several states. He pul>lished a series

of h'tters und.'r ije name of rhociun, in wliieii lie cK'arly set

forth tlie injustice t«) foreign citizens, tlieir riglits under the

treaties, and tlie danger to tlie government from these ilagrant

violations by the states. These letters created a powerful impres-

sion upon the public mind, and contributed in no small degree

to the action in the constitutional convention to guard against a

possibility of such abuses in the future.

The first rep>rted case on the subje( t in the Supreme Court

of the United States is the case of Ware vs. llylton.' it was in

substance provided by a law of the Commonwealth of Virginia

that a citizen of Virginia owing money to a subject of Great

Britain might pay the same to the State of \'irginia, and that

the receipt of the governor and council should be a discharge

from such debt. The law req'iired the governor and the council

to lay before the General Assembly an accounting of these cer-

tificates of payment, and provided that tliey should see to the

safe-keeping of the money subject to the future directions of the

liCgisIature. A British subject sued a citizen of Virginia upon

a debt. The defendant pleaded the law of Virginia and the pay-

ment to the state. 'I'lic plaintilf replied setting up the 4th

Article of the treaty between Great Britain and the United

States. The court held that the treaty was the supreme law of

the land, and repealed all provisiims of the state laws and consti-

tution to the contrary. 'I'bere were opinions by Justices Chaee,

Paterson, Wilson, and Cusliing. Justice Chace said":

"There can be no limitation on the power of the people of

the United Slates. By their authority the state constitutions

were made, and bv their authority the Constitution of tlie United

States was estabiislic.l ; and they had the power to change or

abolish the state (Oiit.titutions. or to make them yield to the

general government, and to treaties made by their authority. A
treaty cannot be the supreme law of the land, that is, of all the

' 3 Dallas 199.

• 3 Dallas 23C-237.
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TTnitt'd Stntps if any net (if n stntc Icpislnlurc Ciin stand in its

way. If tlic constitution of a state (wliicii is tlie fmulanionfal

law of tlio state, and naranioiint to its l(><;islatiirt') ranst a'wK

way to a treaty, and fall before it, can it he (]nestioned wlictlier

the less power, an act of the state le^'islatiire n\nst not he pros-

trate? It is the declared will of tlie peojile of tiie United Stat'S

that every treaty made hy the authority of the United States,

slinll be superior to the constitution and laws of any individual

state, and their will alone is to decide. If a law of a st-te, con-

trarv to a treaty, is not void, but voidable only by a repeal, or

nullifieation by a state Icfjislature, this certain eonseijuunce fol-

lows, that the "will of a small y)art of tlie United States may c<in-

trol or defeat the will of the wliole. The people of America have

Inrn pK'ased to declare tiiat all treaties made iM'fore the estab-

lishment of the national constitution, or laws of any of the

states, contrary to a treaty, shall be disregarded."

It will be rcmembcr<'d that the 4th Article of the treaty pro-

vided that creditors on either side "shall mci't with no lawful

impediment to tlie recovery of the full value, in sterlinf,' m.iney,

of all bona fide debts heretofore contracted." Speakinj,' specially

of this provision, Justice Chace said:

". . . . The o»/// n/(/)r(/im/'nMo the recovery of the debt

in question, is the law of Vin/inia, and the payment under it;

and the treaty relates to crn-i/ kind of Ip'/al impcdtnicnl.

"But it is asked, did the fourth article intend to annul a law

of the states? and destroy ri<;hts acquired under it?

" I answer, that the fourth article diil intend to destroy all

lawful impedimrnts, past and future; and that the lam of Vir-

ginia, and the ])ayment under it, is a lawful impediment; and

would bar a rcc<)very, if not destroyed by this article of tlie

treaty.

" .'
. . . Our Federal Constitution establishes the power of a

treaty over the constitution and laws of any of the states ; and

I have shown that the words of the fourth artielo were intended,

and are sutrii ient to nullify the law of Vinjinia and the payment

under it."

Justice Paterson said

:

"The fourth article embraces all creditors, extends to all pre-

existing debts, removes all lawful impediments, repeals the lejris-

lative act of Virjiinia, which has been pleaded in liar, and with

regard to the creditor annuls everything done under it."
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Jiistiic Wilson said:

" Hvcn if \'ir;,'inin linrl the pnwcr to connscnto, llie tn'iity

annuls the conliscatioii. 'I'lic foiirtli iirticlc is well c-cprossed to

nii'ot tlic \vr\ rase; it is not conCmcd to di'lits cxistinj? nt ilic

time of Tniikinj; the trcatv; Imt is oxli'ndcd to ili'lil.-i hrrrloforr

contriiilid. It is impossiliic by nny filossiiry or nr<;umont, to

niiikc tl:o words move perspicuous, more foiulusive. tlinn l)y n

Imre recital. Independent, tlieri'foro. of the fonstitntion of the

Uidted States, which authoritatively inculcates the ohlifintion of

contracts the treaty is sunicient to remove every impediment

founded on the law of Virj;inia."

Justice Cushintr said

:

" A stale nuiy make what rules it pleases, and those rules must

nee(-ssarily luive place within itself. Hut h<'re is n treaty, the

supreme law, wiiich overrules all state laws upon the subject, to

all intents and purposes; and that makes the dilference.

"
. . . . To effect the objei t inti'iidcd, there is no want of

proper and stronj; lan;,'uaj;e; there is no want of iH)wer, the

treaty bcinj,' sanctioiied as the supreme law, by the Constitution

of the United States, which nobody pretends to deny to be para-

mount and controllinj; to all state laws, and even state eonstitu-

tions, wheresoever they interfere or disairrec. The treaty, then,

as to the point in question, is of equal force with the constitu-

tion itself; and certainly, with any law whatsoever."

IJotli Justices Pateisim and Wil.son had been members of the

Constitutional Convention. Justice Wilson had been a member

of the Congress and a signer of the Declaration of Indepciulenec,

and was one of the most distinguished lawyers of the United

States. The Chief Justice was one of the authors of the " Fed-

eralist." They were all men deeply learned as lawyers and

statesmen. This opinion was delivered in the February term

1790. It vv'as the leading case which for the Hrst time laid down

the principles of the supremacy of the federal treaties ovei state

laws. It was argued by distinguished counsel, JIarshall, subse-

quently Chief Justice, appearing for the defendants in opposi-

tion to the treaty power. It received the most careful and pains-

taking consideration by tlie court. It was followed by many

decisions all along the same line, some of them particularly

applying to the ownership or the devolution of real estate within

the states.
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In tlic niso of C'liinic i.v. riiiiiic," dtMidfil nt the Fobruary

ItTin ill IStT. Cliicf .Iiisliif Mai!*liall wntto the opinion. The

qik'tition iiivohod was wlutlior thr heirs of Chirac, being aliens,

might inlierit prnperty in Maryhind according to the terms of

tlie treaty witli France, althougli in viohition of the anti-alien

law of that s-tate. Ciiicf Justice Marsliall said ":

'' It is unnecessary to inquire into the eonsc<]iience8 of this

slate of tilings, because \vc are all of opinion that the treaty be-

tween the rnited States and France, ratified in ITTS, enabled

the subjects of France to hold hinds in the United States. That

treaty declared that ' the .subjects and inhabitants of the United

States, or any one of them, shall not Ik; reputed Aubains (that

is aliens) in France.' 'They may, by testament, donation, or

otherwise, dis|)ose of their goods, movable and immovable, in

favor of such persons as to them shall seem good; and their

heirs, subjects of the said United States, whether residing in

France or elsewhere, may succeed them ab intrstat, without being

obliged to obtain letters of naturalization. The subjects of the

most Christian king shall enjoy, on their part, in all the do-

minions of the said slates, an entire and perfect reciprocity rela-

tive to the stipulations contained in the present article."

" Upon every principle of fair c(-nstruction, this article gave

to the subjects of France a right to purchase and hold lands in

the United States.
" It is unnecessary to inquire into the effect of this treaty

under the confederation, l)eeause, before John Baptiste Chirac

emigr,;;ed to the United States, the confederation had yielded

to our present constitution, and this treaty had become the

supreme law of the land."

In Orr vs. Hodgson" it was held that the treaty with Great

Britain of 1T83 protected the estates of citizens of that country

from forfeiture by way of escheat for the defect of alienage.

In the case of Fairfax's Devisee vs. Hunter's Ijcsscc,'^ Justice

Story writing the opinion, held that the heir of Lord Fairfax,

although being an alien, was protected by the treaty of ITOl from

any forfeiture for alienage, under the laws of Virginia.

•2 Wheat ?r>q.

'»2 Wheat 2ii.

" 4 Wheat 453.

" 7 Cranch. 603.
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In TInj?lics vs. I'Mwnrds" the Siiimiiw Court lu'ld, Jusfu'C

WnHliinv'toii \vritin<,' tlif opiiiinn, tliat iiltlwaiuli uutlor the laws

of Knitiuk.v alii'iis ciiUl not hol.l land* tlu'ivin or inaintBin n

hill to forodose a mortj^ajio tlicrpun, yet, tindor the treaty of

flreat niitain of U!)J, Hriti.-Ii snlijccts who then held lamls in

the terrilories* of the United Statr»i were f;iiaranteed the rinht to

continue to hold them aecf.rdin;; to the nature and tenure of

tlieir resjieitive estntes; tliat this was the su]ireine law of the

land, nml superior to and rendend void the law of Kentn-ky to

till! contrary.

There were (^rveral otiier dedsi^ns to tlie same efTect by the

Supreme Court durinj; thi' (irst <|uiirter century of the cxisteiue

nf the j,'overnment. ('ominu' down to a later period we find that

tli'ipe decisions have been reiiirirmed and approved.

In 1879 the Supreme Court decided the ca.sc of Ilauenstcin

vs. Lynham ," Justice Swayne d.liverinji tiio opinicm. Solomon

Hauenstein died in tin city of IJii hmond in 18^1 or 1863, with-

out any children, leaviiij; real estate therein. An inquisition ' f

escheat was brought by tlcj e,-cheator for that district, and

be was about to sell the property the i'lr.intiir in error, being

alien and the only heir of Hiiucnstein, intervened and claimed

the real estate. It was clear that under the laws of Virginia

aliens were incapable of taking property by inheritance. The

crurt held that ordinarily the law of nations recognizes the

liberty of every government to give to foreigners only such rights

touching immovable property within its territory as it may see

fit to concede, and that in this country this authority is primar-

ily in the state where the property is situated, but that where

the federal i;overnmnnt has contracted oilierwise, such treaty is

the supreme law of the land and will be enforced by the courts.

The court reviewed Ware vs. Ilylton, Chirac vs. Chirac, Hughes

vs. Edwards, Orr vs. Hodgson, the case of the heirs of Ijord Fair-

fax, and other cases. In conclusion, Justice Swayne said

:

" We have no doubt that this treaty is within the treaty-mak-

ing i»ower conferred by the Ctnstilu(i.>n, and it is our duty to

give it full elfect."

" 9 Wheat 489.

" 100 U. S. 483-487.



10

Tlicsp ,nH08 w.'m nj,'!iin r.viewcd nnd rcnfrinncd by tlio Sn-
pri'iiH' Court in IHHl), in the (««; of (J.^.froy vs. Uinjin," JuMici!
Fi.l.l wiitiriK the opiiii-.ti. The court in timt (hk- li.ltl that
iind.'r t!ie livnly uifh Francv a citizen of that country was en-
titled to take r-iil e..(ate hy des.ent in the Dintriet of rolumhia,
notwithslandinjr the liiw of Afarylnnd, whieh had luvn adopted
l>y fongrccH an the hiw of the Distriet. 'I'ho eourt hold that the
treaty power of the Tniled States under the ('ouHtitution ex-
tended to the suhjeet of the ownershij) of land hy foreign eitiiiens
within the states. .hk«tieu Field said "^

:

"That the treaty jiower of the United States extends to all
proper suhjeets of lU'piti.ition h<'tween our government and the
governments of other nati. ns is clear. It is also ei, ar that the
proteetinn which should be alforded to the citizens of one country
owning proiH'rty in another, and the manner in which that
property may be transferred, devised or inherited, are fitting
suhjeets for such negotiation and of regulation by mutual stipu-
lations between the two countries. ,\.s commercial intercourse
increases between dilTerent countries the residence of citizens of
one country within the territory of t)ie other naturally follows
and the removal of their disability from alienage to hold. tran.s-
fer and inherit property in such cas*'s tends to promote amicable
relations. Such removal has been within the present century
the fre(|ticnt subject of treaty arrangement.

;' ... In adopting it (the law of Maryland) as it then
rri.^h,!. It adopted the law with its provisions suspended dnrinc
tlie cntmuaiKc of the treaty so far as they conflicted with it—
' ''" ""'''''• "'«-< treaty, Ix'ing purt of the supreme law of the
land. n)iiti..|l.M| the statute and common law of Maryland when-
ever it ditfcred from them."

I .shall not attemj.t to review the decisions of the various
federal circuit courts, excrjit to say that Judge Deady," of the
United Statics Circuit Court in Oregon, h' Id that a statute of
that state prohibiting tiie employment of Ch.nese labor on public
works was in violation of the treaty between tlic United States
and Cliiiia; tiiat Judges Sawyer and Iloirinan," in the United

" 133 U. S. 203.

133 U. S. 266-2G7.

" Baker is. City of Portland, 5 Sawyer 5G6.
" In re Tiburcio Parrott, 6 Sawyer 349.
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Stat»'« rirruit ('mirt in riilifnrnln. Iidil tlint tho constitutionnl

provision of lliat stiili; [Jiidiiliilitij; i<ir|xiiMtii)tis williiii tlio stiito

from ('iiij)loviii),' Chino!*!' Inlmr vvum mi \ii'Iiiti"n of tli« provisions

of the trvnty nf \HC,H with Cliinii; tltiit .fmi^ft' Miinj(<'r," in a Into

decision in N'rlinixkn liclil (lint tlic trciitv of ISS;) Ixtwccn tlio

lliiitnl StntcH iirid Fnuno permitted re-ident aliens of tluit eotin-

ti\ to own renl estate in Xelini^Mi, ntHJ that tlio litatuto of Xe-

liraska to the contrary was void. Xor shall I attempt to review

the deoiHions of the utafe court;'. Many of them have held, fol-

|f>\vin>j the early de( isimis of the Supreme Court of the United

States, that the provisions of the treaties ^'iiaranteeinjj rij;htfl to

tiold and inherit real estate, j;iviiij» consular .ij;ents the ri|,'ht to

administer upon the estates of di ceased, ami other like provision.s,

wore hindinj; upon the states, notwilhslandiii'; the laws thereof,

("alifornin, I belie" ' the only state Iioldirij; to the contrary."

'('here are certain .pri'.-~ions in some decisions of the Su-

preme Court of the I'nited Stag's, notuhly in opinions of Chief

•J'.i.-tieo Taney, delivered in IS 10," of Justice Daniel, shortly

afier, it) the Mcen.se Cases," and of Chief Justice Taney and

Justice Orier in the I'assenjrer Cases," toiiding to support the

" Bahuaud vs. BIzp, 103 Fed. Rep. 485.

"Tellpfesen vs. Fee. 1C8 Mass. 188.

Louisiana Suocesslon of Havasse, 47 La. Ann. 14.">L'.

Stixrud vs. Washington. 58 Wash. S.IO. 109 Far. 34.'3. 33 L. U. A.

(N. S.) G32.

Dufour's Succession. 10 La. Ann. 391.

Amafs SuccesBlon, 18 l.,a. Ann. 403.

Cruslus's Succession. 19 La. Ann. 309.

Hlxner's Succession, 4S I^. Ann. T,:>2, 32 L. U. A. 177, 19 So. .')97.

Prevost vs. Greneaux. 19 How. 1.

Wunderle vs. Wunderle, 33 N. E. lit.").

Lehman vs. Miller (Ind.), 88 N. K. :wr>.

Uockstader is. Hoo (Del.). 55 At I. 341.

Veaker t». Yt-aker, 4 Met. (Ky.), 33.

Opel IS. Shoup, 100 Iowa 407, 37 L. R. A. 583, 69 N. W. 500.

" Holmes is. Jennlson, 14 Peters 540.

"5 How. 504.

»7 How. 283.



tlicnry tliat tlic trciity-iiuikini; \h>\\i'v docs not cxtond to the sub-

jMa wliich by the Constitution arc oniiiuiiily coninuttt'd to tlio

rf;,'ulative juiiMliition of the states. In all of tliesc cases there

were opinions by several of the justices of the cnuit. anil it does

not appear that the lanf:ua,i,'e used was approved by the niajurity.

Tn fact, in the Passen,<:er Cases, the language of Chief Justice

'i'a:;ey was used in a dissenting opinion. These decisions, how-
ever, (jo not purport to overrule the earlier decisions of the

court to the contrary and have never been followed by the court

since that time. They were rendered at a time, now happily

l)ast, wl'.en the country was divided by an overwhelming issue

which darkened the political sky and ( louded the judgments of

men. This undoubtedly had its elTcct ujion the decisions of that

great court, hut the later decisions have placed at rest whatever
doubt may have existed.

The Constitution confers upon the federal g(.'erniueni, in

i;ni|Uiililifd terms, the power to make treaties and prohibits the

stales from making any treaty with foreign states. What reason

is tlifre for saying that the treaty-making power is confined to

matters which under the Constitution Congress inav legislate

upon, or tliat such treaties may not touch upon anv subject

which, as between Congn'ss and the state governments, in

ordinary matters is reserved to the latter? 'J'ake, tor instance,

the question of commerce. There is an interstate and inter-

iiational commerce, the exclusive regulation of which is in Con-
gress. There is an intrastate commerce which is exclusively

within the jurisdiction of the states. And yet, even as to the

regulation of interstate commerce, the Supreme Court has held

that there arc no limits except those impised by the Constitution

of the United States; and if the regulations of Congress made
pursuant to tiiis plenary power conflict with those of the states,

the law of Congress is supreme and the state laws must give

way. Jn regard to the matter of treaties, there is no divison of

power. Xonc of it is reserved to the states. Unless, therefore,

the federal government may make a treaty regulating tlie activi-

ties of foreign citizens in the states, no regulation can take place,

for the states may not make such a treaty and Congress mav not

Hi
':--w'*=i'r'; 1^" ij^j^'v- - *i\Ai^'^»"i -\:^k'
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legislate upon the subject. r(iii;jrrrs.s does not oblain its rigiit

to legislate ujion the stihjeet through any oliier provision of the

Constitution than under the treaty-making power. As well

might it be said that because the states have power to regulate

domestic eommeree, the general government could not make a

treaty giving foreign citizens the liglit to travel on the intra-

state railways or make use of any of the other cnnveniences of

modern civilization necessary to the comfort and sustenance of

sncli citizens when traveling in this country. Of course in the

absence of actioii by the federal government by treaty, the states

in.iy regulate the ownership of real estate within their borders.

Iiy citizens of foreign countries. In the control of international

ami interstate commerce, the regulation of the federal govern-

lu' lit is necessarily exclusive. The intention was to ptTmit the

free flow of such commeice unrestrained by the states. But the

(juestion of the status of foreign citizens within the United

.States, their right to engage in business and own property, mav
or may not be regulated by treaty. It may well be the policy of

the federal government to leave this to the states. There are

I'laiiy other subjects likewise which it might 1k3 found inexpedi-

ent for the government to control by treaties with foreign na-

tioijf. ]?ut tlie power exists, and whenever in the judgment of

the President and the Senate it becomes neeessarv for tlie

federal government to exercise this prerogative, it is undoubtedly

conferred by the Constitution.

It is a principle of practical construction,—the force of which
all courts and lawyers recognize in the interpretation of consti-

tutional and statutory provisions,—that where a people, without

question, have exercised such a jMnvcr, and especially where it is

in harmony with the laws and usages of nations, sueli practice

is of gicat weight in arriving at the true construction of the 0)n-

stitntional provision.

The fact that our government has from the begin.Jug made
treaties regulating matters whicii, as between the federal govern-

ment and the states, are (U'dinarily within the jurisdiction of

the latter, is very signilieant. We have .seen that iluring the

early days of the republic, at the time these constitutional pro-

.^r.i^t*ki5SfF=.^?bSi^
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visions wore Ijoing formed, tlie povcrnniPiit excrcisca the li^'Iit lo
nmlve sucli tieatios. It is equally true that it lias continued t..

do so to the present time. In ISrO a treaty was negotiated with
the Kepnblic of Salvador,"* wliich w/^j in existence until 181)3,
by which the citizens of eacli country resident in the other were
guaranteed the right to purcliase and liold lands and to engage
in trade, manufacture .:nd mining.

^
Thomas F. Bayard, when Secretary of State during President

Cleveland's first admini.stration, in discussing tlie siibject said:
" That a treaty, however, can give to aliens such rights has

been repeatedly allirmed by the Suf.remo Court of the United
States (citing cases)

; and coriseciuentlv, however much hesita-
tion here might be as to ad.;sing a nc^v trealv containing Midi
prcviMons, It is not open to this department to dciiv that tlie
treaties now in existence giving rights of this class to aliens mav
in Its municiiial relations be regarded as operative in the States.'"

During tiie very next year he negotiated a treaty with Pern,"
the 11th Article of which guaranteed to the citizens of each
cmintry the liberty to disp.se of their real estate within the juris-
diction of the other, by donation, testament or otherwise, and
providing that the heirs should succeed to such real estate
whetiier by testament or ab intislato.

Nearly every one of our treaties cont-iin provisions, varying in
form, regulating some one or other matter which is ordina°rily
within the jurisdiction of the state, and which, by the Constitu-
tion, is not committed to the Congress other than by the treaty-
making clause. These provisions regulate the ownership and
descent of land by inheritance or testament, the huter being a
sui)jcct which has always been exclusively within the jurisdiction
of the states, the right of foreign consuls to administer the
estates of their deceased countrymen or to intervene in such
administration,"'^ the right to engage in business, to own and

" Treaties and Conventions, 1537.

"Treaties and Conventions, 14^1.

'"Rocca vs. Thompson, 223 I'. S. HIT.

In re Lombard!, l.'iS N. Y. S. 1007.

Consul vs. Westphal (Minn.), 111!) X. \v. 300.
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dispose of personal property situated witliin tlic states, to travel

and enjoy the same privileu'cs as citizens of tliis eoimtry, and
Srantint; to forcijjjn citizens free and open acecvs to tlie rourls of

justice of tlie various states. It is true that at tlio present time
a large numl)er of oui treaties contain provisions that should the

prnpc'ty consist of real estate, and the heirs, on account of tlieir

character as aliens, be i)revented from entering into possession of

tlie inheritance, tiiey shall he allowed a certain time in which to

sell and dispose of tlie ])roperiy and witlidraw tlie proceeds;

hut the very right to inherit real estate within the states and to

sell and dispose of it and withdraw the proceeds, in violation of

state laws, when granted by treaty, is as much an interference

with domestic concerns as any other and cannot in principle be
distinguished from the right to own real estate.

The student of government, thoughtfully c< si.lering the cir-

cumstaiKcs under which this treaty-making pow c was conferred,
the practice of nations, and especially of our own country, the

decisions of our courts, the expressions of statesm ind pub-
licists, can have little dilliculty in ariiving at the com lusion that

the jwwerof the federal government to protect citizens of foreign

countries in our midst is plenary. .\nd yet we have been shame-
fully negligent in niany instances in gising this protection. I am
persuaded that the humiliating subterfuge reported to by some
of the secretaries of state to escape this resjionsibilitv is owing
to the fact that Congress I. as neglected to provhle legislation to

punish violations of treaty rights. The subject has been brought
painfully to the public mind many times during the last thirty

years. In T^SO Chinamen were mobbed at Denver, and at Rock
Sprii.gs, Wyoming, in 1S85. Italians were lynched in Xew
Orleans in 1801, and again at K<>u^p, C<ilorado. in 1S!).5. Mexi-
cans were lynched in California in IS!)."), Italians at Tallulah,
liouisiana, in 1899, and again at Krwin. IMississippi, in 1!)01.

Demands of foreign governnu'iits in manv of these cases were
met by the claim of Uie Secretary of State that the punishment
for such offenses was exclusively within the power of states, over
which the federal government had no control. Xotablv was this

the case in the Mafia riots, in Louisiana, in ISld, when Secre-
tarv Blaine said

:
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If it shall rpsult that the case can be prosecuted only in the
state coiirls of Louisiana, r.i.d the usual judicial investi<,'ation
and i)roce(luie un.lcr the criminal law is not resorted to, it will
then be the duty (.f the United States to consider whether some
other form of redress may be asked."

It is unnecessary lo add that the Secretary came to the con-
clusion that the punisluiient for tin's odense was exclusively
within tlie jurisdicticu. of I/misiana. hut only because the Con-
jrress had ne<.de(t(d to pass lefj;islation inMkin<T such violations
of our treaties criminal ,)irenses remedial in the federal courts
Is it any wonder that the [ta'ian jzovernment expressed surprise
at this remarkable doctrine, and that in the note of Marquis
IJiidini to the Kalian Minister in Washington he said:

" Let the Federal Covernment reflect on its side if it is ex-
[K«dien( to leave to the mercy of each state of the Union, irre-
sponsible to forei.LMi countries, the eiriciency of treaties pledj,'ing
its faith and honor to entire nations."

As the distinguished Senator, H.morable Elihu Root, said
in 1010, our government is jtractically defenceless against
claims for indemnity because of our failure to extend over these
aliens the same protection that we extended to our own citizens,

and the final result of ihe corresponilence in each case .las been
the payment of indemnity for the real reason that we have not
performed our international duty. Presideiils Harrison, McKin-
ley, Roosevelt and Taft each urged upon Congress the passage
of a statute conferring on the federal courts jurisdiction to

punish such violations of federal treaties by citizens of the
various state-, but to tlie present time Congress has not acted.
Undoubt(>dly under dei isior.s of the Supreme Court hail such
treaties, in addition to general guaranty's to foreign citizens,

contained explicit provisions for the punishment of offenses there-
under by the federal courts, such treaties would have had the
effect of laws and the federal courts would iwive had jurisdiction,

but the trouble is tha^ tiiese treaties liave only contained pro-
visions pledging the fait,, of the government in general terms,
and have not contained explicit provisions for the punishment
of such oiTenses. But the faith and honor of the luUion are

?*^iS&i^^ir afiL!
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pli'dpod to tliuir cnf(ir( ortiint, and it is as iinnh tlie duty of

Congress to enact legislation to carry into cITcct tlicsc provisions

of our treaties as it is to appropriate money and enact other

legislation wliicli Congress jins always done to carry out the pro-

visions of our inlcrnational agrccnicnts. The result has heen

that the only reiniirsc fon-igii nati iis liavc had, has heen to

(IcrMaiid indemnity fur such injuries, whicli this government has

always recognized and paid. No nation claiming the high pre-

rogative of the treaty-making power has a right to shield itself

iM'liind the claim that one of the constituent states of the Union
has violated the treaty, and that the ce?;tral government has no
authority to redress the grievance. It is a position that we
resented when J>razil. in 1ST."). deni<'d its accountahility for the

injury of an American citizen hecause it had heen inflicted hv
one of the pro\iii((>s. Secrctarv Fish said:

" Y<m rcpreMMit that the fact- as set forth in the memorial of
the claimant are admilti'd 'ov that government, whicli, however,
denies its aeenuntaiiility .ind savs that the province where the
injury to ^]v. Smyth toe k place is alone answerahle. Supposing,
however, the case to he a jipiper (Uie for the interposition of this
government, the refer. 'iice of the clainumt to the authorities of
th(> proxince for n-dress will nnt he ae(iuiesced in. Those author-
ities can not he odicially known to this government. It is the
imperial government at Kio de .Taniero oidv which is acconnt-
ahlc to this government foi- ar>y injury to the person or property
of a ciUzcn of the United States committed hy the authorities of
a province. It is with that gnveruinenl idone that we hold diplo-
matic intercourse. The same ride would he applirahle to the ease
of a Brazilian suiiject who. in this country, might he wronffcd
hy the authorities of a state."'

1 do not mean froui anything I have said that our country
sluiuld admit indiscriminately alien races to engage in industrv

and own property. r>ut what f do mean is that this is a national

(|iies1ion; tli,-it the federal government alone has the power to

exclude them from the stales; and if admitted, to decTde on what
terms and conditions this should he done.

It may. however, he said that if there are no implied limits

to the treaty-making power, the Pre-ident, hv and with the

consent of the Scnat(\ might dismcndier t')e I'niiui, aholisli the

^S^^T^^Z. ^Vi^Sctlsili^a^l^iS^ 'JsKv^ .^fs '^\'^w-'^
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atructiire of government rruaraiiteed by tlic Constitution, or

convey away tlie lenilory of the states.

Tliese argurneiits were advanced time and time again in tlic

Constitutional Cunvention, and in the conventions of tiio various

states called to consider (lie adoption of the Constitution, and

there are expressions of the courts to the elTect tliat tlie treaty

makini; power is limited liy these guaranties of the federal Con-

stitutMU. This, however, is an academic (picstion, because it is

not within human probability that there can ever come before

the Federal Court the question of flic validity of a treaty made
by this country by which it surrenders or changes its form of

government, or by which any of the jui mgatives of ti:e federal

government are taken away, or republican form of govern-

ment destroyed in the states. When the time comes, if ever it

shall, that such a demand is made, it will be backed by a military

power to enforce it rather than by the untrammcled exercise of

the treaty-making power.

Considering the subject, however, from the academic view,

certain principles are easily deduced. That the granting or

purchase of territory is clearly within the treaty-making power

is demonstrated by the law and usage of nations, and by the

practice of our own country."' T'ndoubtedly it is not within the

treaty-making power for the I'resident and Senate to change the

form of government, or to stipulate away any of the fundamental

prerogatives of the fed-ral government. These are guaranteed

by provisions of the fediral Constitution co-ordinate with the

treaty clause. A treaty abdicating the functions of the Supreme
Court of tlie United States, if the making of such a treaty can

be imagined, would undoubtedly be declared unconstitutional be-

cause the provision- of the eonstitutinu creating the departments

of government are of equal force and elTect with that conferring

the treaty-makiiii: power. Tliese questions can only be settled by

the arbitranu'iit of war. but the other questions are those per-

taining to the administration of the law in the courts of the

country. They arc likely to arise at any time and disturb the

'' Am. Ins Co. vs. Canter, 1 Peters 342.
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peace of nations iinlis-s speedily settled on well recognized prin-

ciples in the courts of tlic contracting governments. It is of tlie

iiiglu'st importance tliat our country, one of the great English-

speaking ])eoplcs, claiming an advanced position among tiie na-

tions of tlie earth in tlie science of enliglitened government, in

the principles of international law, in education and in Chris-

tianity, should he ever scrupulous in keeping its treaty ohliga-

tions. They are as sacred as the private obligations which arise

between man and man, in the manifold duties and relations of

life in organized society. They are of higher importance in tiie

development of world civilization because tliey lie at the very

foundation of peace and good order and maintenance of those

lasting princijib'S of international law which in the science of

modern governments arc taking the i)laco of war in the settle-

ment of disputes. We can have little influence in the great move-

ment for world peace if wc are neglectful in keeping our own

treaty obligations, for tlic stability of international law and tlie

fulfillment of national obligations is as necessary to the peace of

the world as the stability and maintenance of law and order is

necessary to tlie peace and prosperity of society. Law is the

embodiment of tlie highest ideals of civilization. It has governed

the relations of men in the most primitive and savage state, and

in the modern and highest developed society. Bef(jre history

recorded and left to succeeding generations the doings of men,

law was the governing power and controlling influence of com-

munities and nations. With the growth of government, the up-

lifting of pliysical and social conditions, law has been keeping

pace with the march of progress. Its invisible forces dominate

and control nations, man in all his relations in society, the tre-

mendous transactions of modern economic life, and the minutest

details of our social and industrial fabric. It is all-pervading

and ever-present. Without it there is no government, no social

order, no home. Its administration is the highest and noblest

duty of man to his fellows. Its purity and stability are neces-

sary to the peace, happiness and prosperity of peoples. Its

corruption is tlie destructi(m of tiie state and of tlie nation.




